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Good morning, Chairman Murphy and distinguished members of the Assembly Committee on Colleges 

and Universities. I commend the committee for its continuing focus on freedom of expression, academic 

freedom, and intellectual diversity as essential to the mission of the University of Wisconsin System.  

  

My name is Jacqueline Pfeffer Merrill. I am the director of the Campus Free Expression Project at the 

Bipartisan Policy Center, a Washington, D.C.-based think tank that actively fosters bipartisanship by 

combining the best ideas from both parties to promote health, security, and opportunity for all 

Americans.  

  

Nearly five years ago, the Bipartisan Policy Center took up the issue of campus free expression 

because—simply put—it is mission-critical for us. BPC depends on colleges and universities to prepare 

the next generation of bipartisan civic leaders, ready to forge constructive compromises across 

principled disagreement. In late 2021, BPC’s Academic Leaders Task Force on Campus Free Expression 

published its consensus report, Campus Free Expression: A New Roadmap.1 The Task Force is chaired by 

a bipartisan pair of former governors and includes six current or former college presidents; a vice 

president of diversity, equity, and inclusion; a faculty member; a civic association leader and former 

flagship trustee; and a recent graduate.  

  

The Task Force found that the chilling of campus speech is degrading higher education’s capacity to 

carry out its missions of research, teaching, and preparing the next generation for citizenship and civic 

leadership. Recent events highlight the depth of the challenges: since the October 7 Hamas terrorist 

attack in Israel, we have seen many college presidents and senior leaders flounder as they respond to 

protests and student group and faculty statements, issuing statements that have fueled outrage rather 

than grounded discussion in the academic and civic mission of higher education.  

 

I am grateful for the previous opportunity to address this Committee on April 6 of this year.2 In that 

testimony, I commended three points for the Committee’s particular consideration, namely: 

  

1. There is a dual track to a free expression campus culture: policies that safeguard free 

expression against a censorious minority infringing on freedom of expression and academic 

freedom; and also policies, programs, and curricula that support skills and dispositions for 

dialogue across difference. 
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2. Fostering a culture of free expression and open inquiry on college campuses is ultimately a 

matter for campus governance and leadership. 

 

3.  To the extent that the legislature considers acting on issues of campus free expression, it 

should affirm protections for free expression well established in case law, affirm the academic 

freedom of faculty to research, teach, and express opinions on matters of public concern, affirm 

that no one should be compelled to avow or disavow any particular viewpoint, principle, or 

ideology, and support university and system-led free expression, civil dialogue, and civics 

initiatives.  

  

I hope our conversation today leaves you with these three new takeaways:  

  

1. The University of Wisconsin System has taken important steps to improve the climate for free 

expression, including actions in the last year. In 2015, the University of Wisconsin System Board 

of Regents was one of the first public university systems to affirm its commitment to a culture of 

open inquiry in its Commitment to Academic Freedom and Freedom of Expression (Regent 

Policy Document 4-21).3 In 2022, the UW System surveyed its students about the culture for 

freedom of expression and their knowledge of the First Amendment; in February 2023, it 

published its findings, establishing a benchmark against which it can measure initiatives to 

strengthen the culture for freedom of expression.4 The UW System is initiating new citizenship 

and civic dialogue programs.5 In his testimony before this Committee, UW System President Jay 

Rothman announced DEI statements would no longer be required of job applicants to remove 

the perception hiring has an ideological or political component.6 

 

2. Assembly Bill 553 reflects the dual track recommended in my April testimony. First, it 

safeguards free expression by affirming protections for free expression well established in 

case law and the academic freedom of instructors to research, teach, and express opinions as 

citizens on matters of public concern. Second, it mandates steps that support skills and 

dispositions for dialogue across difference in the form of a biennial survey and annual 

instruction for students and faculty. Assembly Bill 551 establishes important protections for 

UW System and Technical College student journalists and their media advisors. At a time when 

some state legislatures and executives have overstepped into prescribing or proscribing the 

teaching of topics, concepts, and theories, as well as the freedom of faculty members to 

comment on matters of public concern, this legislation models how to strike a balance between 

oversight and respect for institutional academic self-governance. Regarding the mandates it has 

set for a biennial survey and annual instruction, I urge the legislature to let collegiate leaders 

and faculty take the lead in charging independent social scientists to develop and conduct the 

survey and to develop and implement instructional models.  

 

3. To the extent that the legislature considers further steps beyond those envisaged in the 

proposed legislation, it should support university and system-led free expression, civil 
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dialogue, and civics initiatives. Among those to consider may be the establishment of new 

schools or institutes of civic thought, such as have received bipartisan support in other states. 

Any new school, institute, or academic unit would be entrusted to the academic governance of 

its university, like any other academic unit, and would require necessary budgetary support 

from the legislature. 

 

University of Wisconsin System Actions to Improve the Climate for Free Expression 

 

The University of Wisconsin System has taken important steps to improve the campus climate within the 

last year. By surveying its students about their knowledge of the First Amendment and the culture of 

free expression, and releasing its findings in a detailed report, the University of Wisconsin System set a 

bar for transparency that is met only by the University of North Carolina, where scholars, with 

leadership support, surveyed and reported on the free expression climate at 8 of its 13 system 

universities.7 The University of Wisconsin System, and each of its schools, now has data against which to 

benchmark the impact of initiatives that aim to strengthen the culture for free expression. 

  

In May, University of Wisconsin System President Jay Rothman announced to this Committee that job 

candidates would no longer be required to submit diversity statements as part of their application 

package. As President Rothman noted in his testimony, the requirement for such a statement is seen as 

a “political litmus test.”8  Some scholars have argued against such statements9; a survey by the 

Foundation for Individual Rights and Expression found that faculty were equally split between the 

viewing mandatory diversity statements as a “justifiable requirement” and as an “ideological litmus 

test.”10 While other schools have recently taken the same step to eliminate diversity statements as part 

of application packages,11 many other schools continue their diversity, equity, and inclusion statement 

requirements but are facing lawsuits as a result.12 President Rothman, in his testimony, noted his 

expectation that faculty candidates will be asked how they create an inclusive teaching environment, 

saying, “I would fully expect that in the context of interviews, that (DEI) and diversity would be 

discussed, and that’s fine, but it can be discussed in those one-on-one or group conversations where the 

nuances can come out.” As I mentioned in my April testimony, higher education leaders must persuade 

the campus community that commitments to diversity, equity, and inclusion and to freedom of 

expression are all important and can be harmonized.  

 

 

A Dual Track to Cultivating Freedom of Speech, Expression, and Inquiry on Campus 

 

We confront a paradoxical situation in higher education: a strong majority of students support free 

expression, value the First Amendment, and want to hear viewpoints from across the political 

spectrum—yet majorities also say that expression is chilled on their campus. 

  

Why is speech chilled, when strong majorities support free expression and viewpoint diversity? Five in 

six agree that free speech rights are “extremely” or “very” important to our democracy, and a strong 

majority agreeing that colleges should allow all speech—even if it is offensive or biased.13 
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While there are many factors, the prime reason that speech is chilled is that a censorious minority of 

students, who are willing to shout down speakers and call out student peers on social media, has an 

outsized impact on campus culture14. Significant minorities of students support tactics to suppress 

expression: a third favor speech codes, a quarter favor disinviting speakers if some perceive the message 

as biased or offensive, one-fifth favor restricting students’ ability to express political views that are 

upsetting or offensive or to form a group to promote gun rights, and one-sixth favor disallowing 

leafletting of pamphlets with a Christian message.15 

 

However, it is possible counter this censorious minority with robust free expression and academic 

freedom, and yet to have a campus where people lack the skills to vigorously debate ideas; the courage 

to raise an idea that they think few (or perhaps no one) will endorse; and the grace to challenge 

another’s idea without attacking the person. Campus censors are a minority, but perhaps most students 

lack the skills and habits of mind to engage confidently with others whose views differ from their own, 

to engage in civil dialogue, and to be genuinely independent thinkers. Students should not be blamed 

for not matriculating with these skills. Indeed, it is no wonder that students lack these skills when we 

have a national civics skills deficit; students frequently see politicians and celebrities rewarded for 

contemptuous or glib speech and too infrequently see models of civil discourse on the national stage. 

Moreover, many matriculating today were high schoolers during the pandemic, when social distancing 

and schools’ turn to remote education slowed students’ development of social, conversational, and 

academic skills. 

 

That is why it is necessary to take a dual track: Policies that respond to the censorious minority  with 

robust rules—rules that are enforced—against incursions on freedom of expression and academic 

freedom; and also policies, programs, and curricula that build the skills and dispositions for open inquiry, 

giving a hearing to viewpoints with which one disagrees, and discourse across difference. 

  

I am pleased that Assembly Bills 551 and 553 reflect that dual-track strategy. HB 553 includes safeguards 

for free expression well established in case law and the academic freedom of instructors to research, 

teach, and express opinions as citizens on matters of public concern. Moreover, HB 553 mandates steps 

that support the development of skills and dispositions for dialogue across difference in the form of a 

biennial campus culture survey and annual instructional programs. HB 551 establishes important 

protections for freedom of speech and press for student journalists and their media advisors. 

 

Assembly Bill 553 and Safeguards for Free Expression 

 

Assembly Bill 553 includes six important safeguards for First Amendment speech and expression, 

safeguards well established in case law. The first three safeguards are prohibitions against restrictions 

on expression protected by the First Amendment, apart from reasonable, readily-available, content- and 

viewpoint-neutral time, manner, and place restrictions in furtherance of a significant institutional 

interest including instruction, and prohibitions against limiting such expression to a so-called “free 

speech zone” when the whole of a campus, apart from these reasonable restrictions, should be a free 
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speech zone. Two additional safeguards are a prohibition against permitting requirements, except when 

an individual or group seeks exclusive control over a location, and a requirement that any security fee 

for a permit be content- and viewpoint-neutral. 

 

The sixth safeguard protects speech unless the speech targets someone based on “membership in a 

class protected under federal, state, or local law, and is so severe, pervasive, and objectively offensive 

that it effectively bars a student from receiving equal access to educational opportunities or benefits.” 

To be sure, higher education institutions must protect students from student-on-student discriminatory 

harassment, not just because it is illegal but because such harassment undermines the sense of trust 

and community essential to sharing in the collective enterprise of scholarship, teaching, and learning. 

However, the allegation of harassment can be weaponized to discourage the expression of views 

deemed offensive, even when expression of those views is protected speech.16 This provision in the bill 

would establish the so-called Davis standard, based on the U.S. Supreme Court’s ruling in Davis v. 

Monroe County Board of Education.17 Were it to adopt the Davis standard, the Wisconsin legislature 

would follow the 2021 example of the Utah legislature, when HB 159, enshrining the Davis standard, 

was signed into law after winning bipartisan support in the Utah house and unanimous support in the 

Utah Senate.18 

 

Assembly Bill 553 and Academic Freedom 

 

Assembly Bill 553 protects expressive freedoms and academic freedom with its pellucid affirmation of 

the rights of instructors to “(1) conduct research, publish, lecture, or teach in the academic setting, (2) 

require students to participate in instructional exercises with legitimate pedagogical purposes that 

involve exploring, or arguing for or against, any argument or assertion, and (3) speak publicly as a 

private citizen on matters of public concern.” These rights capture the core of the definition of academic 

freedom in the American Association of University Professors’ 1915 Declaration of Principles, affirmed in 

its 1940 Statement of Principles on Academic Freedom and Tenure.19 Although academic freedom is a 

fundamental prerequisite for collegiate research and instruction, academic freedom is under threat 

today.20 Too often we have seen tenured, tenure-track, and especially contingent faculty suffering 

consequences—including investigations that can seem to be punishments in themselves and non-

renewal of contracts—for research and teaching with sound academic grounding or speech made as a 

private citizen. Assembly Bill 553’s firm endorsement of academic freedom could be a model for other 

states. 

 

Assembly Bill 553 and Fostering a Climate for Open Exchange 

 

While legislators may establish safeguards for free expression and academic freedom, there is less that 

they can do to foster a campus culture that fosters genuine freedom of inquiry and exchange. Fostering 

a culture of free expression and open inquiry on college campuses is ultimately a matter for campus 

governance and leadership. 
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Assembly Bill 553 mandates that institutions take two steps that have the campus culture in view. The 

first of these is “a biennial survey of students and employees on First Amendment rights, academic 

freedom, perceived political, ideological, or other bias at the institution, and whether campus culture 

promotes self-censorship.” The Bipartisan Policy Center’s Academic Leaders Task Force recommended 

such surveys as the basis for a data-driven approach to campus culture. Last year, the University of 

Wisconsin System initiated such a survey and made its findings publicly available without a legislative 

mandate. The survey identified areas for commendation, such as that only 4% of students reported a 

perception that their professors “never” encourage students to explore different viewpoints in classes 

where viewpoint diversity is germane, as well as problem areas such as the fact three in ten students 

agreed “quite a bit” or “a great deal” that students should report to the administration when a student 

makes a statement in class that others view as harmful to a group.21 

  

The second step Assembly Bill 553 mandates with a view to campus culture is “annual instruction of all 

students and employees in academic freedom, due process, and First Amendment protections.” As I 

have said, especially in today’s polarized national landscape and as students arrive after pandemic-

curtailed academic and social high school experiences, it is imperative that colleges build the skills and 

habits of mind for open inquiry, free expression, and civil discourse through policies, programs, and 

curricula. Higher education institutions’ commitment cannot be a once annual instructional program, a 

one-and-done first-year orientation, or a program that touches only some students. Campuses should 

adopt a campus-wide strategy, implemented through policies, programs, and curricula, and with the 

high-profile engagement of top leadership. My hope is that a requirement for annual, specific 

instruction in academic freedom, due process, and First Amendment protections would merely augment 

a fulsome, campus-led curricular, co- and extra-curricular, staff development, and faculty development 

strategy. The student orientation video about free speech featuring University of Wisconsin-Eau Claire 

President James C. Schmidt and other UW-Eau Claire faculty and student leaders is one example of a 

component of a campus-wide strategy.22 

 

While HB 553 mandates annual instruction for students and staff through the directive of the legislature, 

I would encourage this Committee also to consider the model of Oklahoma HB 3543,23 through which 

the legislature directed the Oklahoma State Regents for Higher Education to establish an Oklahoma Free 

Speech Committee.24 The Oklahoma Free Speech Committee is an advisory committee that reviews and 

may recommend changes to free speech policies and training; receives and reviews free speech 

complaints and advises those making complaints of their rights; and develops or recommends third-

party First Amendment training for deans, department heads, and others.25 The approach in Oklahoma 

has the advantage of squarely situating responsibility for programs and training on free expression back 

within the Oklahoma system of higher education, its regents, and the Oklahoma Free Speech Committee 

that advises the regents. 

 

Assembly Bill 551 and Safeguarding Freedom of the Press  

 

Freedom of the press is among the five First Amendment freedoms. Yet student journalists and their 

advisors on public campuses too frequently encounter restrictions on their freedom to report on the 
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news and serve as forums for opinion, including criticism of campus administrations.26 Many will 

remember that an early controversy in the last decade of campus free speech imbroglios was a 

communication professor’s call for “muscle” to remove a student photojournalist from covering a 

campus protest.27 Last month, the Bipartisan Policy Center’s Constitution Day student panel included the 

student editor-in-chief of an independent newspaper whose reporter was told not to report or 

photograph an event open to the public.28  

 

Student journalists and their advisors can be reluctant to defend their press freedoms for fear of 

retaliation from administrators and the lack of resources to mount a legal defense.29 Seventeen states 

have passed laws to protect student reporters and advisors, in many cases with bipartisan support.30 

With passage of Assembly Bill 551, Wisconsin would join the roster of states protecting collegiate 

journalists and their advisors. 

 

Legislative Support for University and System-led Free Expression and Civics Initiatives 

 

Assembly Bills 551 and 553 affirm protections for free expression well established in case law, endorse 

the academic freedom of instructors to research, teach, and express opinions as citizens on matters of 

public concern, mandates steps that support the fostering of a free expression campus culture, and 

establishes important protections for student journalists and their media advisors. 

 

I would invite this Committee also to consider the example of states legislatures that have established 

new civics institutes and schools within public universities. The Institute of American Civics at the 

University of Tennessee, Knoxville is one of the newest such legislative-led efforts to establish institutes 

and schools within public universities. Tennessee SB 2410 established and appropriated funds for the 

institute at UT with bipartisan support.31 The new institute has faculty and staff who offer courses and 

programs within the institute. The Bipartisan Policy Center has established a formal partnership with UT 

as BPC sees this initiative as an opportunity to convene scholarly thought leaders and policy experts. The 

first such initiative was Arizona State University School of Civil and Economic Thought and Leadership32; 

others in development are the School of Civic Life and Leadership at the University of North Carolina, 

Chapel Hill33 and independent academic centers at five Ohio Universities created by SB 117.34 

 

* * * 

 

I commend this committee for convening this hearing. My thanks again to Chairman Murphy and the 

committee for your attention to freedom of expression, academic freedom, and intellectual diversity as 

core values in our nation’s higher education institutions and the role of higher education in raising the 

bar for national discourse and strengthening our civic culture.  

 
 

1 Bipartisan Policy Center, Campus Free Expression: A New Roadmap, November 30, 2021. Available at:  
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